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Censorship vs Free Flow: Regulation vs Deregulation in 

Converging Industries 

Mr Chairman 

The subject of this session, the regulation of converging technologies, raises 

issues which go to the basis of our civilisation. The mission of human civilisation 

today is that all men and women should be able to live in democratic society, and 

enjoy certain fundamental human rights. 

But that does not mean that there is only one model for democracy, or indeed one 

model for the regulation of the media and communications. 

In my paper I argue that there are fundamental precepts which if not followed 

will lead us into results which are not consistent with democracy. And then I 

come to what is happening in my country. I must stress that I do not suggest that 

my country is a perfect model. But merely as one model which falls I believe 

within the range of models consistent with democracy. 

There are two essential pillars of a democratic society relevant to this subject. 

One is the fundamental proposition that speech must be free. 

Why? 

For at least three reasons 
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• People need to be informed on all matters of public interest so that they may 

effectively exercise their roles as citizens, for example in voting and so also 

that they may form opinions and engage in debate. 

• The exchange of free and full information is the oxygen of a market economy. 

• Democracy requires both good and erroneous ideas be allowed and, indeed, 

encouraged in the market place of ideas. "When ideas compete in the market 

place for acceptance, full and free discussion exposes the false and they gain 

few adherents". (Dennis v US 341 US 494 [1957], per Douglas J:584.) 

That process of exposing truth through debate is underpinned by John Stuart 

Mill's impassioned cry for the rights of the individual: 

Tf all mankind, minus one, were of one opinion and only one person were 

of the contrary opinion, mankind would be no more justified in silencing 

that one person than he, if he had the power, would be justified in 

silencing mankind' 

The second pillar of democracy involves a rejection, a complete rejection of the 

idea of rule by an omnipotent elite. We find this concept of elite rule in Plato. A 

concept adopted by those extremists, Robespierre and others, during the French 

Revolution. This gave birth to the Reign of Terror. In each month, from March 

1793 until July 1794,2600 people were guillotined. A total of 35,000 or 40,000 

people were murdered. One would have thought that this was a lesson for all 

times. And that thereafter mankind would not again invest an elite class with 

absolute power. But in this century, the regimes of Hitler, Stalin, Mao Ze Dong 

and Pol Pot indicate that the idea of elite absolute rule has never really died. 
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The danger of giving an elite absolute or even too much power is summed up in 

Lord Acton's proposition: 

"Power tends to corrupt, and absolute power corrupts absolutely". 

Its worth recalling the context of that sentence: 

"I cannot accept your canon that we are to judge Pope and King unlike 

other men, with a favourable presumption that they did no wrong. If 

there is any presumption it is the other way against holders of power, 

increasing as the power increases. Historic responsibility has to make up 

for the want of legal responsibility. Power tends to corrupt and absolute 

power corrupts absolutely. Great men are almost always bad men, even 

when they exercise influence and not authority." 

"Great men are almost always bad men" 

I think by that the Catholic Lord Acton is saying that as all men are sinners, give 

them too much power and they will be tempted to misuse it. 

Concept of the need for checks and balances on power. Not only the separation 

of powers. But also there be free speech, and a free press, a free media to inform 

the people. Without freedom of speech and of the media, democracy cannot 

function. 

And hence the need for another power - one to monitor the state powers. 

2. Broadcasting in Australia 

May I tell you a little about broadcasting in Australia. When radio was 

introduced, the British for many years put it under the monopolistic control of 
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that great independent broadcaster, the BBC. The Americans, as far as the 

spectrum would allow, left it to the market. We Australians took the best of both 

worlds. There was commercial radio. But there was also public service radio and 

later TV on the BBC model. In the seventies we added community broadcasting. 

The result is we have a very wide range of programming in the world (I speak of 

width, not quantity). This model for radio and television has, in more recent 

years, been adopted in many older countries. 

But while we did well conceptually, the actual practice of broadcasting regulation 

was, by the early 1990's, seriously degraded. The much amended Broadcasting 

Act, 1942 had proved to be excessively legalistic. It was an incentive for 

unnecessary litigation. In addition, rather than allowing Australians to benefit 

from new technology, the system as a whole acted as an unnecessary delay 

mechanism. As obvious examples we need only recall the relatively late arrival 

of free-to-air television itself, or pay television. The system was not working 

well. 

Yet Australians have been particularly ready to accept and use new technology -

at least where government regulation has not been a barrier, Australians have 

seized the opportunities made available through the introduction of the video 

recorder, personal computers, mobile telephones and the internet. 

So by 1991 it was agreed that a new approach was needed. 

The then government proposed a regulatory framework which would move 

away from the old prescriptive approach. It would allow the broadcasting 

industry to respond to the complexities of the modern market place as well as the 

opportunities created by technological developments. 

The underpinning feature of the legislative framework was its 'light touch' and 

'co-regulatory/ approach to regulation. 
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The objects of the Broadcasting Services Act 1992 have to be read in the broad 

context of a free society, in which the media must play a central role. The 

broadcast media exists, as the Act states, to entertain, to educate and to inform. 

The greatest of these is to inform. For what is the freedom of the press (including 

the electronic media) if it does not exist so that the people may be informed? 

And what of regulation in the next few decades? 

The fact is that the subject of broadcasting regulation is slipping away. 

First, broadcasts can come from outside. We have always had this with 

shortwave. But satellite TV will increase by a vast degree the numbers of 

transmission available. I do not expect any Australian government to do what 

authoritarian governments try to do, often unsuccessfully - ban satellite dishes. 

Second, the traditional and neat boundaries between telecommunications 

broadcasting, computing and soon print are collapsing as sound, video, 

computer data and print can be delivered in more than one way, including down 

a telephone line. 

That is not to say there will never be a need for regulation. The broadcast 

spectrum, even digitalised, will still be finite, although even this proportion is 

now being challenged. Nevertheless there are other aspects of regulation which 

the Parliament may wish to continue to promote - competition, the protection of 

the national culture, the protection of children, and compliance with ethical codes 

and community standards. 

3. Australia and Internet Content 

3.1. Background 
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In 1995, under a Direction issued by the Minister for Communications and the 

Arts, the ABA conducted an investigation into the content of on-line information 

and entertainment broadcasting services, including services on the Internet. The 

ABA was also required to consider the development of a regulatory regime for 

on-line services which, as far as possible, addressed community standards and 

consider appropriate strategies to protect children from access on Internet 

content which may be unsuitable for them. 

On 1 July 19% the ABA completed its investigation and delivered its report of 

the investigation to the Minister for Communications and the Arts, Senator 

Richard Alston. Some of the key recommendations were: 

• the development of industry codes of practice by Australian on-line service 

providers and the registration of those codes by the ABA; 

• the establishment of an On-Line Labelling Task Force to consider the 

development of Internet content labelling schemes which are compatible with 

the Platform For Internet Content Selection (PICS). This technology provides 

tools which enable parents and supervisors to restrict children's access to 

Unsuitable Material and I will talk about this in more detail shortly; and 

• the adoption of community education initiatives to assist the Australian 

community to maximise the enormous educational and other opportunities 

presented by on-line services. 

Then in July 1997, the Departments of Communications and the Arts (DOCA) 

and the Federal Attorney General released for public comment the legislative 

principles upon which the comprehensive regulatory regime will be based. 
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When these principles have been settled they will provide the basis for draft 

legislation which will amend the Broadcasting Services Act to accommodate the 

new regime. 

In the meantime, a small amendment to section 171 of the Broadcasting Services 

Act 1992 was passed by the Commonwealth Parliament in July 1997 which 

enabled the Minister to issue a new direction to the ABA to continue its work in 

the on-line area. The new direction was issued on 28 August 1997 and required 

the ABA to investigate and advise on: 

(a) matters which might be included in industry codes of practice that will apply 

to on-line service providers, and the operation of effective complaints 

procedures; 

(b) national and international developments in the use of on-line content 

labelling services to protect children from content which may be unsuitable 

for them; 

(c) national educational strategies to promote effective and productive use of on

line services; and 

(d) international developments in relation to the regulation of the content of on

line services. 

The ABA is currently in the process of drafting a report on these matters 

3.2 Codes of Practice and Complaints 

The AB A's 1996 Report recommended the adoption of a substantially self-

regulatory regime for on-line services in Australia, based on practical and 
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workable codes of practice, that does not hinder the growth and competitiveness 

of a new sector of the communications industry. 

The ABA already has extensive experience in the development of codes of 

practice and complaints handling procedures. This experience demonstrates that 

codes can manage issues of community concern in a way that minimises 

administrative costs and can respond effectively to changes in an industry, 

without heavy handed regulation. 

Under the Broadcasting Services Act, broadcasters are required to develop codes of 

practice, in consultation with the ABA. Such codes have been developed for 

commercial radio, commercial television, for the public service providers, 

community radio, and pay TV. The matters which these codes may cover include 

• methods of ensuring that children are protected from exposure to program 

material which may be harmful to them, 

• promotion of accuracy and fairness in news and current affairs programs, 

• advertising and sponsorship issues, 

• complaint handling mechanisms, and 

• in the case of subscription broadcasting licences, 

• dealings with customers, including methods of billing, fault repair, privacy 

and credit management. 

Complaints must be initially directed to the television or radio station, not the 

ABA. The station must determine the complain within 60 days. If it does not, or 

the complainant is not satisfied with the "appeal" to the ABA. The ABA will 

then rule on the complaint. It has no power to impose a sanction, at least 

initially. 

In fact, the ABA tries to find a solution satisfactorily to both parties. If it finds a 

breach of the code, it may expect the station to take steps to ensure there is no 
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repetition. In the case of repeated breaches, it could impose a condition on the 

licence. If there were further breaches, the licence could be withdrawn. This is a 

heavy sanction which in fact has never been used. 

As it is not proposed to licence internet providers, even this ultimate option of 

withdrawing the licence is not only not on the table. We are not even thinking of 

it. 

But we think self regulatory codes, under the aegis of the ABA, will give that 

degree of self regulation which will balance free speech, and community 

expectations of responsibility. 

3.3 Content Labelling 

One of the areas which the ABA was required to consider in the course of its 

Investigation was the best way to protect minors in the on-line environment. This 

part of the ABA's investigation was directed at material which may be legal for 

adults to access but is unsuitable for children. (This should be clearly 

distinguished from what is sometimes called 'illegal' content, such as child 

pornography, which is subject to the criminal law). 

It is widely accepted that whilst certain categories of content may be appropriate 

for adults to access, they may be unsuitable for children. Material which is 

sexually explicit or violent is often included in the type of content which is 

considered unsuitable or harmful for minors. 

In traditional media, such as printed publications, film, video and television, 

many mechanisms have been adopted to limit children's access to unsuitable 

material. These range from age restrictions on material which can be purchased 

or viewed in cinemas to time zone classifications which restrict the type of 
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programs which can be screened on television at times when children are likely 

to be watching. In many countries such as Australia classification systems have 

also been developed and content creators and consumers of these products and 

services are familiar with the various ratings categories which provide guidance 

as to the suitability of content for different age groups. 

In contrast, the Internet allows material to be accessed at any time in an 

interactive manner and operates within a very international, decentralised 

context. And most material is not restricted. Thus, there are difficulties in 

attempting to apply on-line the existing and centralised classification models for 

television, films, videos and other publications. 

Therefore the most effective controls on the Internet seem to be those which can 

be applied by the end user. 

This is a significant shift from what we have had to date, where the government, 

or the Office of Film and Literature Classification, has made decisions about the 

suitability of content for certain viewers on behalf of the public. 

Of course many parents wish to make decisions about the material which they 

believed that was suitable for their children. Indeed, many argue that parental or 

teacher supervision is the most effective way of managing children's access to 

Internet content. 

Of course direct supervision of children is not always possible. Over the last 

decade a range of software products have been developed for use on computers 

in the home and in schools in response to the perceived need for parents, teachers 

and supervisors to filter out or block Internet content which they do not consider 

suitable for minors in their care. 
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Whilst the first generation of filter products offer parents some tools to control 

their children's access to unsuitable material, some users have found that they 

have certain limitations. 

Rather than develop an Australian labelling scheme which can only be used in 

this country, the ABA believes that the interests of Australian content providers 

and users would be better served by using a labelling scheme which was widely 

accepted and recognised by a multitude of users around the world. Such a 

scheme would enable Australian content providers to label content in a manner 

that can be recognised by Internet users around the globe. It would also enable 

Australian users to access content from anywhere in the world which has been 

labelled in accordance with an international labelling scheme. 

One such technology is the Platform for Internet Content Selection (PICS). PICS 

was developed by the World Wide Web Consortium (W3C). W3C is an 

international non-governmental cross-industry group which has offices in USA, 

France and Japan. 

As you would know this is basically a technical standard which allows a web site 

to exhibit labels and it enables PICS-compatible software to respond to the labels. 

The PICS standards are themselves value neutral and allow any organisation or 

individual to develop a labelling system which reflects their tastes and standards 

and, if they wish, enable others to also use these labels. PICS compatible software 

can be set to block all unrated content, block only content which has been rated in 

a certain manner, or give access to blocked content once a password is provided. 
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Labelling can be applied directly by content providers at the time or after a site is 

posted on the Internet or it can be applied by a third party. 

A number of organisations have already begun to establish labelling schemes 

which can interact with the PICS standards, most of which have been developed 

in North America. One of the most widely accepted labelling systems is that 

developed by the Recreational Software Advisory Council for the Internet, called 

RSACi. 

The RSACi labelling system addresses four matters. These are the level of 

violence, sex, nudity, and language, including hate language, which a site 

contains. Internet content can be given a rating between 0 and 4 on each of these 

topics. The label aims to provide a description of the content in an Internet site 

rather than make a judgement about its appropriateness for any given audience 

or purpose. So for example, a site may have a rating of 2 for sex, 3 for violence, 1 

for language and 2 for nudity. 

In this way the RSACi labels are flexible as they enable parents who are 

concerned about sexual content to set their computers to block out material 

which has been given a high rating because of its sexual content, say anything 

with a rating or 2 or above. Other parents may be more concerned about 

language and/or violence and so they can set their software to block out highly 

rated material of this nature. If the material has been rated then parents can use 

the labels to exercise control over Internet content, regardless of where they or 

the content is located. But importantly, users have a choice as to whether or not 

to activate these tools at there own computers. 

But to return to the tools themselves, whilst the value of PICS labels is well 

recognised, it has been argued that for labels to be a truly effective tool for 

parents and supervisors to exercise this responsibility a critical mass of content 

needs to be labelled to ensure that those using the labelling tools will have the 

potential to access a large range of sites. 
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The challenge is how to achieve this critical mass within a framework which is 

voluntary for both content providers and users. It has been argued that the best 

way to do this is to encourage those responsible for content provision, 

particularly the large and/or commercial players, to self-label their content, 

subject of course to appropriate verification procedures. Self labelling may also 

be more attractive to content providers if there is a scheme which is widely 

recognised and used in a large number of countries so that content providers 

need only label their sites with one labelling scheme. 

A widely understood and internationally accepted labelling scheme is also more 

likely to be incorporated into the major browsers. In this regard the ABA notes 

that Microsoft's Internet Explorer incorporates the RSACi and Safesurf labelling 

schemes and we understand that Netscape is also considering incorporating PICS 

standards into their latest version of Communicator. 

The ABA is aware of the potential of PICS to provide users, especially parents, 

with the tools to control Internet content for themselves or their children, without 

affecting the rights of those who do not wish to use such tools. The ABA has 

established a Task Force of experts from various interest groups to consider 

labelling along with other options for the protection of minors, which will report 

soon. 

For some time the ABA had been engaged in on-line discussions about content 

labelling with a number of other organisations around the world and in July the 

ABA was invited to join with the Internet Watch Foundation (UK), the 

Recreational Software Advisory Council (USA), the ECO Forum (Germany), 

Childnet International (an international charity promoting children's interests on 

the Internet, with offices in the UK and the USA) to form an international 

working group on content rating. 
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The group aims to consider and if possible develop an internationally acceptable 

labelling system which is appropriate for cross cultural use. So far the group has 

agreed on some fundamental principles, including that the labelling system be 

voluntary and based on self-labelling. It has also been agreed that an 

international labelling scheme should describe rather than evaluates Internet 

content, and for this reason should use RSACi as a starting point for further 

discussions at the international level. By providing information to users about the 

content on a particular site, a descriptive scheme aims to enable users to apply 

their own standards and values to the labels based on that information. 

The international working group on content rating met in Sydney in May and is 

in the process of developing an action plan for further work in the area, including 

an appropriate consultation process. Relevant developments in this area will also 

be posted onto the ABA web site. 

The ABA supports the concept of PICS compatible labelling as a elective tool 

which enables parents and supervisors to manage children's use of on-line 

services in a manner which reflects their tastes and values. 

In summary, the ABA does not support the compulsory labelling or filtering of 

content by service providers or content providers in Australia. It believes that the 

use of filtering software should be a matter of choice which users are free to use if 

they wish. 

3.4 International Developments 

In an effort to inform itself, the ABA has been closely monitoring international 

developments in this area. 

We have found that many countries including the United Kingdom, France, 

Belgium, Germany and Singapore have proposed or introduced regulatory 
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frameworks for on-line services. A number of these are based on codes of 

practice, with varying degrees of governmental input. By way of example, in the 

United Kingdom the R3 Safety Net proposal has been developed by the on-line 

industry, and supported by the UK Government and the Metropolitan police. 

Under the initiative service providers have developed a code of practice which 

outlines their rights and responsibilities in relation to illegal content. The Internet 

Service Providers Associations have also set up a hot line service to receive 

complaints about illegal content with an emphasis on child pornography and if it 

is found to emanate from a content provider in the UK the industry have agreed 

to follow certain procedures to inform the police and remove the material from 

their servers. 

The European Commission has also been very active in this area and it's Working 

Party on Illegal and Harmful Material on the Internet has recently proposed the 

development of a Code of Conduct for European Internet service providers and 

the establishing of an independent self-regulatory body. 

The European Commission has also be examining the issue of content 

labelling in some detail and has recently recommended that content providers 

should be encouraged to rate or label their documents with PICS compatible 

labels. The European commission has also expressed interest in the use of profiles 

to accommodate different regional and cultural values. 

We have also found that email hotline services have been set up in a number of 

countries, including the United Kingdom, the Netherlands, Norway, Germany 

and Singapore to receive information about sites which may contain information 

which is illegal in their jurisdiction. In most cases the priority of the service is 

child pornography. 

And we note that just recently the organisation Childnet International has put in 

a bid for EC funding to develop a formal network of email hotlines whereby 
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reports and information can be exchanged between hotline services operating in 

different countries. 

Towards the end of 1996 two separate proposals concerning regulation of the 

Internet were presented to the OECD by France and Belgium. The French 

proposal called for the adoption of an international agreement on a wide range of 

issues relating to the Internet, including voluntary codes of practice for members 

of the on-line services industry. The Belgian proposal concerned child 

pornography on the Internet and suggested that action might be taken in this 

area within the framework of the OECD. 

These proposals were taken on board by the OECD's Information, Computer and 

Communications Policy (ICCP) Committee. A working group of the ICCP 

Committee conducted a study in this area, to which the ABA contributed, and on 

22 October will be providing its report, along with proposals for further OECD 

work in the area of content labelling, industry codes of practice and hotline 

services. 

This year from 6 to 8 July 29 European Ministers, along with invited guests from 

the USA, Canada, Japan and Russia, met in Bonn for the Global Information 

Networks conference. At the conference 29 Ministers signed a Ministerial 

Declaration. 

The Declaration included a number of key policy statements, including 

statements recognising the importance of industry self-regulation in any 

workable regulatory framework for on-line services, support for content rating 

systems which meet the needs of different users and takes account of Europe's 

cultural diversity, support for email hotlines for the reporting of child 

pornography and the importance of police and judicial cooperation. 
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I should also mention that earlier this year the United Nations Educational, 

Scientific and Cultural Organisation (UNESCO) commissioned the ABA to 

conduct and publish a pilot study into the Internet and Some International 

Regulatory Issues Relating to Content (ABA October 1997). The topics covered 

include the following: 

• a brief overview of the some of the issues arising in the on-line environment, 

particularly as they relate to content of on-line services; 

• a discussion of recent technical developments such as the Platform for Content 

Selection (PICS) and the emergence of labelling schemes; and 

• an overview of some of the regulatory developments in Australia, Singapore, 

Malaysia and the United Kingdom. 

UNESCO Participation Programme 1997-1998 

The ABA has also been invited to put forward a submission to carry out further 

work for UNESCO. 

As many of you who may have noted, the focus to date has been, for many 

reasons, in the United States and Europe. In view of this the ABA has recently 

submitted a proposal to UNESCO to funding to hold a regional forum to advance 

the discussion of on-line matters in the Asia-Pacific region. The aims of the forum 

is to initiate dialogue among relevant parties in this region, and facilitate 

discussion about issues such as content labelling and community education. 
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Conclusion 

The ABA has attempted to answer concerns about responsibility on the internet 

by offering to monitor and encourage a self regulatory system. The system of co-

regulation has worked well in relation to the broadcast media, and the ABA 

believes that this experience will prove useful. 
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